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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

Honorable Harry Bengs Crozier
Chairman and Bxecutive Director

Texas Unemployment Compsnsation Commissiocn
Austin 19, Texas

Daar Sirs Opinion Yo, O~}

Re: 4 Norado River

We have given careful gbhlon to your lstter requesting
tha oninion of this depaptinent on the gfptioned sudbject..

. Section 59 Aartipglse\IVI of'\;hs Constitution of Texasm,
" provides that such - as\tha Lo\sarolorado River Authority
"shall: be govirnnerftal’agenchas Nnd bodMWs politic and corporate
with such powers of\ powWrament\and uith the autbority to exercise

of this ame ) ' ' nud by law", Ths act creating the
Lower Colophdo 1A fawise contalns this language. Ch. 7,
Lth Call fies > yre. The Courts have recoznized and so

divisions y law., Willaoy County W. Control and I, Dist.
No. 1 v. 7 S.¥. (23) 936 and cases cited therein; Lower
Colorado Itivsy Autpdrity v. Chemical Bank ard Trust Co., dscided

tut not yet officially reportad.

The Texas Unenploymant Compensation Act, codifisd ag Article
5221b, Vernon's Civil Statutes of Texas, Annotated, 1925, as amanded,
provides for each enmploysr subject to the Act to vay taxes wlth respsct -
to wagas paid by it for employmsnt., Section 19 {g) (5) of this Act
(Article 52 21b-1‘7 () (5)? hovever, prcviaso that:

HO COMMUNICATION 1S TO BE CONSTRUED A% A DFFARTMENTAL ORINION {1 FSn 8BRRNYEN MY TUE ATTARIIEY - e AT A ;ieey & ree
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. "The tern ‘employment' shall not lnclude:

"(A) Service performsed in tha employ of this
State, or any politicel subdivislon thereof, or any
ingtrumentality of {this State or its political sub-
divisioans,

". 4 l“

Since the Lower Colorado River Authoxity is a governmental
egency, and & political subdivision of this state, and such agencies
d0 not coms vithin the provisions of the Texas Unemployment Compensa-
tion Act, it is the opinion of this department that this agency 1s not

<" gubject thereto, As & consequence thereof, it follows that its em-
ployees are not entitled o ths benefits thereunder.

) In rasching the above conclusion, we have not falled to
consider $ths second paragraph of your letter of reguest in which you
dirsct our attention to cases dsaling with remedial or regulatory
legislation in which cartain State or goverrmmental instrvmentalitles
were subject to such remsdiesl laws upon the besis that thay were of a
proprietary or competitive nature and thus 4id not come within the

. ordinary constitutional inhibition of statutory exemption of govern-

nental instrumentalities.

It is our contention thet the lLegisleture has couched in
plain and unambiguous langvage what employmaent constitutes and what
doss not come within the purview of employment. For us to expand upon
this plein language would ba sncroaching upon the province of the
legislature. This is fully brought forth in the case of Creekmore V.
Tublic Belt Railroad Commission, 134 Fed, (2d) 576, certiorari denied
by the Supreme Court of the United States, from which we gquote in part
as follows: ‘

“"The exclusion provision of Section 3 (d4) of
tha Fair Iabor Standards Act is couched in plein and
unambiguons lansuage and should be given effect as
it is written., Appellsnt strongly contends, however,
that bacouss of the resedial naturs of the jict it was
the legislative intent to include within i%s coverage
enployecs such as those working for the Yublic Belt
Railroad Comminsion for the City of liew Orleans; that
in operating the railroad tha City of liew Orlesns acis
in a purely proprietary capacity; and that eaployees
of the rallroad should bs within the coverage of the
Act,
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*In construing tha Ac¢t the duty of the Court

48 to determins what enployers and employces arxe
within ite covsrags, not what employses t*should'
have begen covered, for the question of who 'should!
be covered is a matter solely within the province
of the legislative branch of the govarnment, Ths
language of Section 3 (d) being plain, its meaning
olear, the result reasonable, we sed no reason for
regorting to extraneous consliderations in an effort
to construe and give to such language another and
different meaning. Cf. Helvarin% v. New York Trust
Co., 292 U, 8, 455, 5, 5, Ct, 806, 78 L, £d. 1361;
United States v. Mo. Pac., R. Co., 278 U, S. 269, 49
So Ct. 133’ 73 Lo Edo 3220" .

fie are of tha opinion that whether or.not proprietary or

i eompetitive function of & governmental instrumentality or agency
*" ghould come within ths provisions of the Texas Unemploymsnt Com~-

pensation Act are matters solely within the province of the
isgislatore of the State of Texas; that the leglslaturs has by

section 19 {g) (5) in plain language exempted political subdivisilons
and govarnmental agencies from the provisions of the Texas Unemploy~
nent Compensation Act, whether their funotions be competitive or
proprietary, and we sea no remson to resort to other considerations
or efforts to construe such language and give 1t & different meaning.,

Yours very truly
ATTORNEY GENBRAL OF T2XAS

By WM

Robert 0. Xoch
Agsgistant
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